
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



HE 
.Hoc 



JS 



THE NEW INTERSTATE 
COMMERCE LAW 



Hf^ 



By 
NEWCOMB 



Of the Bar of the District of Columbia. 

Author of "Railway Economics," "The Postal 

Deficit," "Some Consequences of the Trust Movement," 

''Recent Phases of the Labor Problem," "Public Ownership and the 

Wage-Earner," "The Federal Courts and the Orders of the 

Interstate Commerce Commission," "Theory and Practice 

of the Spoils System," "A Conservative Trust Policy," 

"The Facts About Railroad Rates," Etc., Etc 



Reprinted from "The Raihvay Age** of July 6, 
July 13 and July 20, 1906 



PRESS OP GEORGE E. HOWARD 

WASHINGTON, D. C 

1906 



^ 



CONTENTS 

PAGE 

New Requirements 5 

Strength of the Old Law 6 

Old Principles and Purposes Preserved 8 

Railways Still Free to Adjust Rates to Commercial Needs 9 

A Private Business Charged With a Public Interest 10 

This Freedom of Commerce Not Impaired 12 

Methods of Enforcing Standards Not Changed 13 

Distinguishable Parts of Charges Must be Reasonable 13 

J Obligation to Supply Services 15 

^. Effect of Bill of Lading Clause 16 

^ Carriers Engaging in Production and Trade 17 

^ Commission Control of Accounts 18 

0^ Free Transportation of Passengers 21 

<j Publishing and Filing Tariffs 22 

L Notice of Changes in Rates 24 

^ Additional Dispensing Power of the Commission 25 

• Imprisonment Penalty and Forfeitures « 25 

^ Effect of Orders of the Commission 26 

^ Penalty Attaches at Once if Order is Lawful 27 

pC Judicial Interpretation Necessary 28 

Judicial Review 29 

Carriers* Obligation to Obey Orders 30 

How Judicial Review May Be Obtained ^ 32 

Orders must be in Strict Compliance with the Grant of Power. 33 

Constitutional Restrictions 38 

What is Confiscation ? 39 

Sanctity of Statutory Rights * 41 

Suspension^ of Orders Pending Review 44 

No Findings of Fact as Prima Facie Evidence 45 

Value of the Commission's Views 47 

Orders for Pa3rment of Money 49 

3 



O 



89662 



4 CONTENTS 

PAGE 
CONSTITUTIONAUTY 49 

Limitations Upon Congressional Regulation 51 

Preferences Among Ports '.55 

Rights of Liberty and Property 56 

Right of Trial by Jury 56 

Are the Penalties Excessive ? 58 

Is there An Attempt To Delegate Legislative f'ower? 60 

Field V. Clark ....62 

Michigan Tax Case 63 

Application of Principles to the New Law 64 

Commissioner Prouty Regards the New Powers as Legislative 67 
If the Delegation is Invalid 70 



The New Interstate Commerce 

Law 



By H. T. Newcomb 



I. NEW REQUIREMENTS. 

Years of agitation and controversy, involving principles 
of fundamental importance to any free people, have now 
terminated in the enactment of a new Interstate Com- 
merce law which has so nearly the unanimous endorsement 
of the Congress that in both houses but ten votes were reg- 
istered against its passage. The period of controversy 
just terminated with such apparent harmony was fruitful 
of instruction and enlightenment. At its close the advo- 
cates of drastic legislation had tacitly withdrawn part of 
their original demands, while those once opposed to the 
legislative suggestions so persistently advanced had made 
at least equally extensive concessions. Thus, in conciliatory 
mood, each side finds itself better acquainted with the real 
principles and purposes of the other and more ready to 
recognize in them the pervasive spirit of patriotism by which 
both believe themselves to be animated. A law so sanctioned 

5 



6 NEW INTERSTATE COMMERCE LAW 

at its passage, if consistent with the Constitution which 
defines and limits the law-making power and not vitiated 
by the discovery of unexpected and serious defects, ought 
long to control the reciprocal rights and obligations of the 
parties affected and the reasonable expectation of the people 
that it will be permitted to do so ought not to be denied. 
Whoever needlessly obtrudes any fresh source of conflict 
or seeks unnecessarily to modify, before it has been 
thoroughly tested, the regulative plan just adopted, will be 
guilty of a wanton attack upon the industrial stability that 
lies at the foundation of material prosperity and the general 
welfare of the American public. 

Strength of the Old Law. 

The new statute, which was approved by the Presi- 
dent on June 29 and will take effect in accordance with 
a joint resolution which he has also signed, on August 
28, 1906, does not depart as far as at one time seemed 
possible from the scheme of regulation decided upon in 
the year 1887. Indeed it is most significant that 
the deliberations of Congress and of the several com- 
mittees concerned in the new legislatioh so thoroughly 
refute the charge, commonly made and somewhat generally 
accepted, that the old statute has been ineffective and the 
Interstate Commerce Commission powerless. They dis- 
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close the fact that the Commission has, from the begin- 
ning, settled approximately thirty-nine out of every forty 
complaints presented for its consideration and that in only 
forty-five instances in nineteen years and out of more than 
four thousand formal and informal complaints, have its 
requirements been contested in the courts. The honored 
chairman of the Commission said, before the Committee 
on Interstate Commerce of the Senate : — 

'There appears to be a disposition in some quarters to 
discredit the present law and belittle the result of its opera- 
tions. It has bieen described as a crude and ill-considered 
measure which has made little advance toward the ac- 
complishment of its intended purpose. I am very far from 
having any sympathy with that erroneous view. On the 
contrary, I regard the Act to regulate commerce as one 
of the most important and beneficent statutes ever enacted 
by the Congress of the United States. . . . Only when 
you compare the conditions which were characteristic and 
universal in 1887, with the conditions which generally pre- 
vail today, can you understand what great progress has 
been made in the conduct of these great highways of com- 
merce. And I say that, if the men who were instrumental 
in procuring the passage of the Act to regulate commerce 
have their names connected with no other measure, they 
deserve to rank high in the list of constructive statesmen. 
And I say this for the reason, gentlemen, that I do not 
myself favor any radical departure from the theories and 
plans and purposes of the present law. And I believe that 
the immediate legislation needed is that which shall be 
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built upon the foundations so wisely laid in this law, and 
which is directed to correcting its defects, strengthening 
its weak places, and augmenting its authority."* 

Old Principles and Purp(»es Preserved. 

The view held by Mr. Knapp is clearly that which has 
found expression in legislation. Although it is probable 
that most of those whose information has been derived 
principally from the daily press are convinced that the new 
law is radically different from the old, the fact is, that its 
essential purposes are the same. . The fundamental stand- 
ards of obligation imposed upon the railways in 1887 have, 
during the debates in Congress and elsewhere, been subject 
to most rigid, critical scrutiny and the result is their re- 
approval and re-enactment by the Congress. In conse- 
quence their application has been extended to express com- 
panies, sleeping-car companies and pipe lines carrying oil, 
but they have neither been diminished nor increased. Ever 
since 1887 these standards- have been the subject of judicial 
definition and those definitions, as established by the' de- 
cisions of the Courts of the United States, were also closely 
examined, yet there is nowhere, in the new statute, a word 

♦Testimony of Hon. Martin A. Knapp, chairman of the Inter- 
state Commerce Commission, May, 1905 ; Hearings Before the Com- 
mittee on Interstate Commerce, United States Senate, Vol. IV., pp. 
3292-3293. 
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of additional definition or amplification or of more detailed 
statements Clearly, therefore, Congress has approved the 
standards set up in the law of 1887 as those standards have 
been finally interpreted and made certain and definite by the 
Courts. The changes in the methods of enforcing the ap- 
proved standards are considerable but the standards them- 
selves are unaltered. 

Railways Still Free to Adjust Rates to Commercial 

Needs. 

It follows, then, that any rate is a lawful rate under 
the new statute, which would have been a lawful rate at 
any time since April 4, 1887. Happily it is still true that, 
in the often-quoted language used by Judge Jackson in de- 
ciding the Party-rates case : — 

'■Subject to the two leading prohibitions that their 
charges shall not be unjust and unreasonable, and that they 
shall not unjustly discriminate, so as to give undue prefer- 
ence or advantage, or subject to undue prejudice or dis- 
advantage persons or traffic similarly circumstanced, the 
Act to regulate commerce leaves common carriers as they 
were at Common Law, free to make special contracts look- 
ing to the increase of their business, to classify their traffic, 
to adjust and apportion their rates so as to meet the 
necessities of commerce, and generally to manage their im- 
portant interests upon the same principles which are .re- 
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cognized as sound, and adapted to other trades and pur- 
suits."* 

A Private Business Charged With a Public Interest. 

In other words, the business of interstate railway trans- 
poration remains a private business charged with a public 
interest which demands that rates shall be reasonable and 

♦Interstate Commerce Commission v. Baltimore & Ohio Rail- 
road, 43 Federal Reporter 37, 50-51. Quoted with approval, by 
Judge Brewer, speaking for the Supreme Court, in Interstate Com- 
merce Commission v. Cincinnati, New Orleans & Texas Pacific, et 
al, 167 U. S. 479, 493. Affirmed, 145 U. S. 263. In the same 
opinion Judge Jackson also said: 

"The Act to regulate commerce does not undertake to deal 
with the subject of rates for transportation services, or with the 
business considerations which may influence common carriers in so 
adjusting them as fairly to increase their revenue, while paying 
due regard to the convenience of the public, any further than to 
declare the general principle that such rates shall be reasonable 
and just, shall be free from unjust discrimination, and shall confer 
no undue or unreasonable preference or advantage, nor impose 
any undue or unreasonable prejudice or disadvantage. Subject to 
these conditions and limitations, the Act does not, and was not 
intended to restrict the Common Law right and power of common 
carriers to make special contracts, or adjust their rates with re- 
ference to .existing wants and circumstances, so as to promote 
their own interests, while affording all proper and reasonable facili- 
ties and conveniences to the public. Subject to the above condi- 
tions, the Act intended to leave the adjustment of rates as abso- 
lutely and completely in the discretion of the carrier as it existed 
at Common Law, which never questioned or denied to common car- 
riers the right to give or make lower rates, based on increased 
qpajitity or amount of service." 43 Fed. Rep. 44. 
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just and shall not unjustly discriminate. To its full extent, 
this public interest is paramount, but if and when it has been 
completely served the business may be conducted, as to 
all other matters, as though it were wholly a private busi- 
ness. The railway or other carrier subject to the law v^hich 
recognizes this principle in the adjustment of its tariff-rates 
and maintains, without concession of any kind, the rates 
lawfully promulgated will run no risk of violating the 
.law. Every act of the Commission, under the new powers 
with which it has been endowed, to be a lawful act, must 
be within the limits fixed by the interpretations of the 
standards of obligation which the Federal Courts have es- 
tablished. Undoubtedly the Commission itself will fully 
recognize these limitations upon its authority and will re- 
frain from any attempt to restore those early interpretations 
of its own which have received judicial condemnation. Any 
attempt to do so or to set up new interpretations not war- 
ranted by the terms of the statute would be futile and any 
order issued in pursuance of such an effort, as void and in- 
effective as an unconstitutional enactment of Congress. 
One of the judicial interpretations referred to is as follows : 

"But we understand the statement, read in the connec- 
tion in which it occurs, to mean only that, when once a 
substantial dissimilarity of circumstances and conditions 
has been made to appear, the carriers are, from the nature 
of the question, better fitted to adjust their rates to suit 
such dissimilarity of circumstances and conditions than 
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courts or commissions ; and when we consider the difficulty, 
the practical impossibility, of a court or a commission tak- 
ing into view the various and continually changing facts 
that bear upon the question, and intelligently regulating 
rates and charges accordingly, the observation objected to 
is manifestly just."* 

This Freedom of Commerce Not Impaired. 

The doctrine thus announced has lost none of its vital- 
ity by reason of the new legislation. The freedom of the 
carrier to give effect, in its rate schedules, to all of the cir- 
cumstances affecting its own interests as well as those of 
the public and including the competition of rival carriers 
and markets or producing centers, sustained in the cases 
quoted and in many others, remains unimpaired. - Par- 
ticularly, as to the relations between rates for long and 
short distances, whether the shorter is included in the 
longer distance or otherwise, it is still true that where both 
rates are reasonable in themselves the fact that competi- 
tion at one of two points results in a lower rate than is 

♦Interstate Commerce Commission v. Alabama Midland Rail- 
road, i68 U. S. 144; 173. The "observation objected to" by the 
"Gompiission's counsel" was from the opinion of the Circuit Court 
of Appeals and is as follows : 

"The carriers are better qualified to adjust such matters than 
any court or board of public administration, and, within the limita- 
tions suggested, it is safe and wise to leave to their traffic man- 
agers the adjusting of dissimilar circumstances and conditions to 
their business." 74 Fed. Rep. 715. 
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iliowed to the other point, even thotigh the dsspirity be 
considerable, does not asndunt to unjust or unlawful dis* 
eriminaitibn. ' 

Methods of Enforcing Standards arb Changed^ 

Notwithstanding the fact that the fundamental stand- 
ards of obligation remain unaltered, the modifications in 
methods of enforcement and in the practices required of 
the carriers in their relations with the Government and 
the public are extensive and important. The application 
of the law has also been so extended as to include express 
companies, sleeping-car companies and pipe lines engaged 
in the transportation of oil. The duties and obligations 
of these carriers, under the new law, are, so far as the 
conditions under which they operate permit the applica- 
tion of the same rules, identical with those of railway 
carriers. 

Distinguishable Parts of Charges Must be Reason- 
able. 

The obligation that charges shall be just and reason- 
able, which by the terms of the original statute extended 
only to the aggregate charge exacted in any case, is now 
applied, also, to "any part thereof." In view of the express 
inclusion in the law as now amended, under the term 
"railroad," of "bridges, ferries, switches, spurs, tracks and 
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terminal facilities of every kind" as well as "all the road 
in use by any corporation operating at railroad" and, under 
the term "transportation" of "cars and other vehicles and 
all instrumentalities and facilities of shipment or carriag-e, 
irrespective of ownership or of any contract, express or 
implied, for the use thereof and all services in connection 
with the receipt, delivery, elevation, and transfer in trans- 
sit, ventilation, refrigeration and icing, storage, and hand- 
ling of property transported;" this change may prove to 
be of importance. That it has really changed . the pre- 
viously existing law may well be doubted by those who 
apprehend fully its purposes, the significance of the fact 
that there is a Federal common law of interstate com- 
merce* and the potential efficacy, when adequately en- 
forced, of the prohibition of any "device" by which one! 
shipper would obtain a more favorable rate than another 
for "a like and contemporaneous service. . . . under sub- 
stantially similar circumstances and conditions." Obedience 
to this prohibition, which is not modified, is sought to be 
made more certain by the restoration of the imprisonment 
penalty and by imposing upon the shipper who knowingly 
accepts any rebate a forfeiture of three times the amount 
accepted, recoverable in a civil suit to be brought by the 
Attorney General. 

♦Interstate Commerce Commission v. Baltimore and Ohio, 145 
U. S. 263. Western Union Telegraph Company v. Call Publishing 
Company, 181 U. S. 92. 
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Obligation to Supply Services. 

It becomes, under the new law, the duty of every 
carrier to furnish **such transportation;" that is, such as 
defined in the first section of the law, "upon reasonable 
request therefor and to establish through routes and just 
and reasonable rates applicable thereto." In the same di- 
rection lies the further requirement to "construct, main- 
tain and operate' upon reasonable terms," switch connec- 
tions with any "lateral, branch line of railroad" or ''private 
side track" constructed to connect with the railroad of 
which such a switch connection is demanded, at a point 
**where such connection is reasonably practicable" and to 
do so on the application of such "lateral, branch line of 
railroad" or "any shipper tendering interstate traffic for 
transportation," provided there is business sufficient to jus- 
tify such construction and maintenance. Each of these re- 
quirements is made enforceable by an order of the Com- 
mission which, like its other orders, will have the full 
force of a statute, unless judicially suspended or set aside, 
or suspended, set aside or modified by the Commission, 
*'for such period of time, not exceeding two years," begin- 
ning at "such reasonable time, not less than thirty days" 
after the order is issued, "as shall be prescribed in the 
order of the Commission." Authority to order the estab- 
lishment of through rates and joint rates is granted, how- 
ever, only in those instances in which "no reasonable or 
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satisfactory through route exists." When there is no such 
alternative route in existence the authority is provided 
although one of the connecting carriers is a water line;* 

Effect of Bill of Lading Clause. 

The full extent of these provisions is not evident, how- 
ever, until they are considered in connection with Ihe 
amendment requiring thie issuance of bills of lading for in- 
terstate shipments and apparently imposing upon the initial 
carrier of a through route full liability, as an insurer to their 
full value of the goods shipped, to the lawful holder there- 
of, for all loss or damage whether occurring on its own 
line or on that of . a connection. Apparently, therefore, 
the carriers affected are to be compelled to enter into con- 
tracts with their connections under whfch they will become 
resjxjnsible for the negligence of the latter. If such com- 
pulsion should be exercised without proper regard for 
the interests affected even the right of the initial carrier 
to recover the amount of any judgment for loss or damage, 
which it may be required to pay, from the carrier on whose 
line the loss or damage actually occurs, might prove to 
be an insufficient protection. Doubtless, when asked to 
compel the establishment of a through route, the Com- 

♦The extent of this grant is not clear. It may be found to 
provide for the establishment of through routes and rates by order 
of the Commission, only when one of the connecting carriers is a 
water line. 
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mission will take into full consideration the effect of the 
provision as to bills of lading and will admit evidence 
as to safeguards against losses and injuries maintained 
by the connecting carrier with which the defendant is asked 
to contract, the diligence and fidelity with which those 
safeguards are enforced, the quality of its operating man- 
agement and, also, as to the degree of its solvency and 
ability to respond in damages to the initial carrier for 
any losses occurring upon its line. The effect of the Com- 
mission's failure properly to consider facts of this class 
and when and how, if at all, a common carrier between 
certain points or of one or five thousand commodities, can 
be compelled to become a common carrier between other 
points or of other commodities, are reserved for later 
discussion. 

Carriers Engaging in Production or Trade. 

Although a generous interpretation of the new statute 
would indicate that Congress has sought to provide means 
by which anyone may compel any carrier to transport 
goods anywhere for anyone but itself the new statute ap- 
parently seeks to prohibit the same carrier, if a railway 
corporation, from transporting anything, except timber and 
its manufactured products, anywhere for itself or on 
its own account, unless it be for its own actual consump- 
tion *'in the conduct of its business as a common carrier.'* 

2 
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This latter provision, if effective at all, under the terms 
of the statute will go into force on May i, 1908. It would 
not be easy to overestimate the strain upon the financial 
resources of the United States if, within a period of less 
than two years, railway corporations are required actually 
to be divested of all direct or indirect financial alliances 
with the owners of traffic-producing property with which 
they are now somewhat closely affiliated. If, on the other 
hand, the real owners of such property, who are the security 
holders who constitute the corporations in which such titles 
are vested, are impelled merely to transfer those titles to 
themselves, or to some of themselves, as individuals or in 
some new corporate capacity it is difficult to see what will 
be gained by substituting a new and perhaps legally in- 
tangible and elusive relation for one which is old, legally 
tangible and well-understood by the public and its legis- 
lative and judicial agents. 

Commission Control of Accounts. 

The enlargement of the section of the law which pro- 
vides for statistical reports was advocated wholly as a 
means of increasing the safeguards against rebates and 
secret concessions to favored shippers, but the changes 
adopted are much broader than this purpose required. 
The Commission is expressly authorized to require statis- 
tical reports from the owners of railroad property as well 
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as from those engaged in operating such property and to 
require monthly or special reports of earnings and ex- 
penses. "Accidents to passengers, employees, and other per- 
sons, and the causes thereof" have always been asked for 
by the Statistician in the blank forms for the annual sta- 
tistical reports which he prepares but have not been ex- 
pressly required by the statute. Such a requireemnt has 
now been added. Similarly, verification of the reports 
under oath, hitherto asked by the Commission, is expressly 
required by the new statute. Another addition prescribes 
September 30, as the date by which the annual reports for 
the fiscal year ended three months earlier must be filed 
in Washington, unless additional time is granted by the 
Commission ; permits that body to fix the limit of time for 
filing monthly and special reports and prescribes money 
forfeitures, to be recovered by civil suits, for failures to 
file the reports within the times so fixed. The most im- 
portant change, however, is that which authorizes the 
Commission "in its discretion" to 

"prescribe the forms of any and all accounts, records and 
memoranda to be kept by carriers subject to the provisions 
of this Act, including the accounts, records, and memoranda 
of the movement of traffic as well as the receipts and ex- 
penditures of money." 

The foregoing is supplemented by provisions giving 
special agents and examiners employed by the Commission 
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authority to inspect, under its order, all the records kept, 
including those kept by receivers appointed by the Courts 
and operating trustees and prohibiting- the keeping of any 
other "accounts, records or memoranda than those pre- 
scribed or approved by the Commission." Penalties by 
forfeiture are provided for failure on the ])art of any car- 
rier to keep the records prescribed by tli: Commission or 
to permit their inspection by its agents and willful de- 
struction, mutilation, alteration, or falsification of records, 
or willful neglect to make proper entries or keeping of 
unauthorized records is made a misdemeanor punishable 
by fine or imprisonment or both. The special agents or 
examiners of the Commission are to have power to "ad- 
minister oaths, examine witnesses, and receive evidence" 
and are to be liable to fine and imprisonment for improper 
disclosure of information acquired during the course of 
the examinations that are authorized. 

Possibly it may transpire that Congress really has 
power to restrict, as sharply as the ternis of this portion of 
the new statute suggest, the natural desire of those engaged 
ill business to provide such statistical mechanism as may, 
from time to time, seem to them best adapted adequately 
to disclose for their consideration those details of its condi- 
tion which are the ultimate test of the success or failure 
of the methods of operation and management practiced. 
If so it is to be hope<l that the Commission will either de- 
cline to exercise the jiower to prescribe these forms at all 
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or will SO exercise that power as not utterly to destroy the 
individual initiative in the accounting departments of 
American railways. To prescribe the forms of the "ac- 
counts, records, and memoranda" permitted, in terms other 
than those allowing the widest latitude in their application, 
would put an immediate end to the development and im- 
provement of accounting and statistical work except 
through the parental guidance of the Statistician to the 
Commission. 

Free Transportation of Passengers. 

There is a general prohibition of passes or free trans- 
portation of passengers, supplemented, however, by a gener- 
ous list of exceptions which is broad enough to permit about 
all the free transportation that could legitimately be granted. 
The exceptions include employees and their families and the 
officers, agents, surgeons, physicians and attorneys of. the 
issuing carrier. Passes may also be issued for various char- 
itable purposes, and to those in charge of live stock, poultry, 
and fruit; to sleeping-car employees; to those on express 
cars ; to the linemen of telegraph and telephone companies ; 
to certain employees in the postal service; to train-news- 
boys ; to baggage agents ; to witnesses in legal investigations 
in which the carrier is interested; to persons injured in 
wrecks, and physicians and nurses attending them; to sec- 
retaries of railway -Young Men's Christian Associations, 
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and to clergymen. Interchange passes for officers, agents 
and employees of common carriers and their families are 
permitted. Strangely enough, a strict interpretation would 
indicate that a carrier may issue exchange passes for the 
families of officers and agents of other carriers, but may 
not issue passes to the families of its own officers and 
agents. The provision is not to be construed to prevent 
free carriage for relieving distress incident to general epi- 
demics, pestilence or other calamitous visitations. The 
penalties for violation of this provision apply to the carrier 
which issues a pass in violation of its terms and to the in- 
dividual who travels upon it.* 

Publishing and Filing Tariffs. 

The provisions in regard to the publication and filing 
of rate schedules, contained in section six of the old law, 
are contained in a revision of that section which appears 
as section two of the law just adopted. They are impor- 
tant and will merit careful scrutiny on the part of those 
in any way concerned. The consolidation of the statutory 
rules relating to joint and local tariffs is in the direction 
of simplicity. Both are now covered by precisely ' the 
same rules, except that each joint tariff must show the 
carriers which participate in the transportation to which 

♦All provisions in regard to passes and free transportation of 
passengers take effect on January i, 1907. 
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it applies and, one of them filing a copy, the others shall 
file '*such evidence of concurrence therein or acceptance 
thereof as may be required or approved by the Commis- 
sion," and on doing so are relieved from filing the tariff 
itself. Both joint and local tariffs must be filed with the 
Commission and printed copies must be '*kept posted in 
two public and conspicuous places in every depot, station 
or office" of the issuing carriers "where passengers or 
freight, respectively, are received for transportation" and 
they must be so accessible to the public as to permit con- 
venient inspection. These schediiles must show the places 
between which persons and property will be carried, the 
classification of freight in force, and, separately, all ter- 
minal charges, storage charges, icing charges, and any 
other charges the Commission may require. They must 
also state what "privileges or facilities" are included in 
the services offered by the carrier, 

". . . and any rules or regulations which in any wise 
change, affect or determine any part or the aggregate of 
such aforesaid rates, fares, and charges or the value of the 
service rendered to the passenger, shipper or consignee." 

An interesting provision which appears expressly to 
authorize the issuance of "proportional" tariffs, — that is, 
tariffs of rates to be applied locally to traffic originating 
or destined beyond the points between which the rates 
named are to be charged, — directs that where a through 
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route, over which no joint rates have been established, 
exists the "separately established rates, fares and charges 
applied to the through transportation," shall be filed, 
printed and kept open to public inspection like other tariffs. 

Notice of Changes in Rates. 

It will hereafter be necessary to notify the Commission 
and the public of any intended change in rates, whether 
an advance or reduction, thirty days before it can go into 
effect or to secure the consent of the Commission to a 
change upon shorter notice. Notice of all changes is to 
be given both to the Commission and to the public in the 
manner heretofore provided for notice of changes in local 
rates, that is, the notice must plainly state the changes 
proposed and when they will take effect and new schedules 
must be printed or the changes plainly indicated on those 
in force and kept open to public inspection. The authority 
to dispense with the regular thirty-days notice, accorded 
to the Commission, is to be exercised "in its discretion," 
and "for cause shown." Probably, in proportion to the 
total number of rates in force on any particular day or the 
total number of freight transactions, the occasions on which 
it will be necessary to apply for the exercise of this por- 
tion of the Commission's new authority will not be numer- 
ous. When warrant for such exercise does exist it is likely 
that the conditions will prove to be so clearly imperative 
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that, if a prompt hearing can be obtained and they are 
adequately presented to the Commission, the result will not 
be doubtful. This matter is likely, however, to prove of 
considerable importance from several points of view. 

Additional Dispensing Power of the Commission. 

The Commission is, also, given the general power to 
modify the requirements in respect to publishing, posting 
and filing the tariffs of rates and may exercise this power 
**either in particular instances or by a general order ap- 
plicable to special or peculiar circumstances or conditions." 
The wise and prompt exercise of this power, in such a 
way as to relieve the import and export traffic of American 
railways and the foreign trade of the communities which 
they serve of the severe burden which strict compliance 
with the rules prescribed for general application would 
immediately entail, is now of extremie importance. 

. Imprisonment Penalty and Forfeitures. 

The further additions to section six consist of the re- 
enactment of the first section of the Elkins law of Febru- 
ary 19, 1903, with the addition of an imprisonment penalty 
for giving or receiving rebates, and minor modifications, 
not important in this connection, and the provision for 
civil forfeitures equal to three times the amounts received 
as rebates. 
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Effect of Orders of the Commission. 

The orders which the Commission will hereafter have 
authority to issue may relate, among other things, to rates 
and to regulations and practices affecting rates. It may 
condemn those which are unreasonable or unjustly dis- 
criminatory and, in the case of rates, prescribe maximum 
rates which must not be exceeded or, in the case of a regu- 
lation or practice affecting rates, prescribe the regulation 
or practice that shall be followed. It may say when, not 
before thirty days have elapsed, its order shall take effect 
and how long, not over two years, it shall remain in force. 
Its lawful order, so issued, will have, according to the 
terms of the new statute, the full force of an enactment 
of Congress during the period so prescribed. The penalty 
for failure to recognize and obey such an order runs against 
the carrier, its officers, representatives, and agents and con- 
sists of the forfeiture of five thousand dollars for each 
"distinct violation" and every day of its continuance con- 
stitutes a separate ' off ense. These forfeitures are to the 
United States and are to be recovered in a civil suit in 
its name. Obedience to a lawful order, other than one 
for the payment of money, may also be enforced by the 
Circuit Courts of the United States, subject to appeal to the 
Supreme Court. The language used in conferring this 
power is somewhat different from that in the old law, but 
it is not clear that the changes have any substantial effect. 
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Under the old law a lawful order was readily enforceable; 
no statute could make an unlawful order enforceable. 

Penalty Attaches at Once if Order is Lawful. 

The real change in the situation of the carrier against 
which an order has been issued consists, however, in the 
fact that, if Congress possesses the power which it has 
apparently sought to exercise and can constitutionally give 
the force of law to the order of the Commission, the penal- 
ties for disobeying a lawful order will now run, if it is 
not suspended, from the day designated for it to take effect ; 
under the old law, no penalty was incurred until the order 
had been incorporated in a judicial decree. Reliance upon 
the belief that an order is not a lawful order, if carried 
to the extent of refusal to comply with it or take steps 
to have it set aside by a court of competent jurisdiction 
will, hereafter, be at the risk of piling penalties to an enor- 
mous aggregate. To avoid this, as well as the insurmount- 
able constitutional objections to any other course, it was 
necessary to provide a proceeding in which the carrier, as 
complainant, may challenge, and the Commission, as re- 
spondent, may defend, an order issued by the latter. Such 
a proceeding may be brought in the Federal Circuit Court 
in which the principal operating office of the carrier con- 
cerned, or one of them if there are more than one, is located 
and the enforcement of an order may be suspended, pend- 
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ing such proceedings, by an interlocutory decree granteil 
on hearing after five days' notice to the Commission. Ap- 
peal lies to the Supreme Court, from any decree final or 
otherwise, and all such litigation is to have precedence 
over anything except criminal cases. The Commission it- 
self is given power at any time to entertain a petition tor 
a rehearing of any complaint and, on such hearing, to re- 
verse, change or modify its former order or requirement. 

Judicial Interpretation Necessary. 

Such are the principal changes in the Interstate Com- 
merce law apparently effected by the Act just adopted. 
The new statute is, however, far from clear in many re- 
spects and most of its provisions will require careful 
scrutiny and repeated interpretation at the hands of the 
judiciary before their precise intent and meaning is dis- 
closed. It would be strange if, in that process, which will 
undoubtedly require years for its completion, some of the 
interpretations here suggested should not be shown to be 
erroneous. So frequently does the new statute trench upon 
doubtful constitutional ground that many of its provisions, 
including some of those most actively discussed during 
recent months by the public and, perhaps, some of those 
which are really most important, may prove ineflfectual. 
But as all have earnestly sought, regardless of fundamental 
differences concerning particular phases of the suggested 
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legislation, to bring, out of the sharp conflict of opinion,, 
a wise, safe and constitutional measure and thus, for a 
long period at least, to settle a controversy that threatened 
industrial stability and progress; all will earnestly hope 
that enough of definite and helpful purpose has found 
effective expression in the new law to satisfy every reason- 
able demand on the part of those who patronize the rail- 
ways or are in any way affected by their rates or methods. 

II. JUDICIAL REVIEW. 

Under the new Interstate Commerce law the Commis- 
sion may issue orders for many purposes. Its authority to 
control the form of schedules; to modify the requirements 
of the statute concerning publishing, posting and filing tar- 
iffs ; to prescribe a uniform system of accounts, and, gener- 
ally, to require the carriers subject to the law to furnish 
it with information, statistical and otherwise, must in each 
case is exercised, to be legally effective, by means of orders 
addressed to the Carriers to be bound thereby. Other or- 
ders, which may be issued only after proceedings based 
upon a complaint, may command the carriers complained 
against to cease and desist from charging more for the 
services in question than certain maximum sums named 
in the order ; may prescribe a regulation or practice affect- 
ing rates, thereafter to be followed; may require the es- 
tablishment of through routes and fix the conditions on 
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which they shall be operated, and fix the maximum allow- 
ance to the owner of property transported for any service, 
in connection with the transportation, which he supplies. 
If carriers, directed to establish a through route or to bring 
their joint charges for services over such a route within 
prescribed maxima, fail to agree upon the division of sucli 
rates the Commission may, after hearing, issue a supple- 
mental order fixing a "just and reasonable" apportionment. 
Orders may also be issued permitting changes in rates on 
less than thirty days' notice, commanding reparation by 
the payment of money damages for injuries occurring 
through violation of the law, and suspending or modifying 
any former order. 

Carriers' Obligation to Obey Orders. 

All orders are to be served by mail; a registry mail 
receipt is made prima facie evidence of receipt of service; 
it is — 

"'the duty of every common carrier, its agents and employ- 
ees, to observe and comply with all such orders so long 
as the same shall remain in effect," 

and, 

"All orders of the Commission, except orders for the 
payment of money, shall take effect within such reasonable 
time, not less than thirty days, and shall continue in force 
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for such period of time, not exceeding two years, as shall 
be prescribed in the order of the ^Commission, unless the 
same shall be suspended or modified or set aside by the 
Commission or be suspended or set aside by a court of com- 
petent jurisdiction." 

Unquestionably the carriers subject'to the authority of 
the Interstate Commerce Commission will, hereafter as in 
the past, follow the wise plan which has made resistance to 
its orders the rare exception and full and prompt com- 
pliance the general rule.* They will ask, first, whether 
obedience to the terms of an order is possible; second, 
whether it will be destructive to the interests of the produc- 
ing and consuming public which they serve and upon whose 
prosperity their own success depends, or to their share- 
holders, and only in cases of great and apparent hardship 
will they proceed to inquire whether.it can be successfully 
resisted. 

Nevertheless it would be impossible for anybody, exer- 
cising, in connection with vastly important industrial contro- 
versies, the broad powers conferred upon the Commission, 
always to define the relative rights and obligations of the 
parties before it so successfully as to secure continuous ac- 
quiescence in its conclusions. Failure to secure such acqui- 

*The records show that only 45 cases of refusal to comply with 
orders of the Commission have gone to the Courts in 19 years and 
in only three of these have the Courts decided that the orders 
issued were lawful. 
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escence must of necessity be especially frequent in the case 
of an appointive body, whose members have limited tenure 
of their offices, which combines many of the functions of a 
public prosecutor with those of hearing and deciding upon 
complaints. 

How Judicial Review May be Obtained. 

The orders of the Commission, not including those for 
the payment of money may be brought under judicial re- 
view in either of three ways. They may be challenged 
(first), in a suit brought **to enjoin, set aside, annul or sus- 
pend" any order or requirement; (second), in a proceedings 
instituted by the Commission or by "any party injured" by 
failure to obey its order, to compel obedience, and (third), 
in a suit instituted in the name of the United States to re- 
cover a forfeiture for violation of such an order. 

Proceedings of the first class must be brought in the 
Circuit Court of the United States for the district in which 
the carrier aflfected, or one of them, if there are more than 
one, has its "principal operating office," or its "principal 
office" if such operating office is in the District of Columbia. 
Those of the second class may be brought in the Circuit 
Court in the district in which the carrier concerned has its 
principal operating office or in which the disobedience oc- 
curs and those of the third class are to be brought in the. 
District Court of the district in which the carrier has its 
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principal operating office or of any district through which 
its line runs. The last of these is a suit at law, the others 
are in equity. 

Orders Must be in Strict Compliance With the Grant 
OF Power. 

Although the contrary view may be temporarily enter- 
tained by some and for a time pressed as a correct interpre- 
tation of the new statute, it is safe to assert that it will 
finally appear that in any of these proceedings the question 
whether, in issuing its order, the Commission acted within 
the terms of the Congressional grant of authority will be 
one which must be determined. It must be affirmatively 
determined in order to sustain a right of action in a suit 
to recover a forfeiture or to permit a decree of enforcement 
upon the petition of the Commission or a party claiming 
to be injured by the violation of an order and it is the pre- 
cise and only question raised by an application of a carrier 
or anyone interested to set aside an order. In all pro- 
ceedings it must overshadow the sole additional questions 
by any possibility involved which are whether the order 
was made and duly served and has been obeyed or dis- 
obeyed. It is almost too obvious to require statement that 
in any inquiry as to whether the Commission has acted 
within the scope of its authority every fact and considera- 
tion must be material and relevant which would have been 

3 
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material and relevant in the investigation upon which the 
Commission based the challenged order. For the Act must 
be construed, if possible, so as to bring it within the power 
of Congress, and it is not within that power if it confers 
upon the Commission any discretionary authority. Con- 
gress may delegate the merely mechanical or mathe- 
matical determination of the details of the application 
of a principle to which it gives its approval by legislation 
but if an act is mechanical or mathematical the successive 
steps involved are capable of review and correction. And 
if any step in such a process is improperly taken the results 
are vitiated. A single illustration from the new law will 
show how essential the conclusion just stated is to its val- 
idity. Carriers subject to the law are "upon application" 
required to construct, maintain and operate upon "reason- 
able terms" switch connections with private side tracks 
where such connections are "reasonably practicable and can 
be put in with safety and will furnish sufficient business 
to justify the construction and maintenance of the same." 
If this obligation is violated and complaint is made the 
Commission is authorized to enforce its observance by an 
order. Clearly, however, the Commission has no authority 
to enforce the construction or maintenance of such a switch 
connection on unreasonable terms, or where it is not safe 
or where there is not enough business to justify such con- 
struction and maintenance. In order to determine whether: 
the Commission, in ordering a new switch connection, has 
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acted within its authority any court to which the question 
is presented in any proceedings must ascertain whether 
''application in writing by any shipper .... tender- 
ing interstate traffic for transportation" was made to the 
carrier, whether upon refusal to comply therewith, com- 
plaint was made to the Commission by such shipper and 
this complaint duly investigated by the former, whether the 
the terms prescribed are ''reasonable terms," whether such 
connection is "reasonably practicable," whether it can "be 
put in with safety" and whether it will furnish "sufficient 
business" to satisfy the law. The difficulties which these 
inquiries involve vastly exceed those attending the deter- 
mination of the other questions which will or may arise, 
viz., whether a given order was made and duly served and 
whether it has been obeyed. The fact that Section i6, as 
amended, provides that when application for a decree of 
enforcement is made the court having jurisdiction shall en- 
force obedience by injunction or other suitable process — 

"If, upon such hearing as the Court may determine to 
be necessary, it appears that the order was regularly made 
and duly served, and that the carrier is in disobedience of 
the same," 

has not been overlooked. It is assumed, however, that 
the word "regularly" as thus used implies essential as 
well as formal regularity and that no order can be "regularly 
made" unless it is a lawful order. This view is strength- 
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ened by the similarity of the language in which the duty 
of inquiry concerning the fatts is imposed upon the courts 
to that used in the corresponding portion of the old law. 
The new law declares that: — 

"the Court shall prosecute such inquiries and make such in- 
vestigations, through such means as it shall deem needful 
"in the ascertainment of the facts at issue or which may 
arise upon the hearing of such petition." 

The language of the old law was : — 

"such Court shall have power, if it think fit, to direct and 
prosecute in such mode and by such persons as it may ap- 
point, all such inquiries as the Court may think needful 
to enable it to form a just judgment " 

The Supreme Court has repeatedly sanctioned the con- 
clusion of Judge Jackson in the Kentucky and Indiana 
bridge case* that the courts under the original law and the 
amendments prior to the one just enacted were charged 
with the duty, when the lawfulness of an order was chal- 
lenged in proceedings for is enforcement, of inquiring fully 
into the facts. It was decided in that case that : — 

'The suit in this court is, under the provisions of the 
Act, an original and independent proceeding, in which the 
Commission's report is made prima facie evidence of the 

♦Kentucky and Indiana Bridge Company v. Louisville and 
NjCshville Railroad, 37 Fed. Rep. 567. 
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matters or facts therein stated. It is clear that this court 
is not confined to a mere re-examination of the case as 
heard and reported by the Commission, but hears and de- 
termines the cause de novo, upon proper pleadings and 
proofs, the latter including not only the prima facie facts 
reported by the Commission, but all such other and further 
testimony as either party may introduce, bearing upon the 
matters in controversy.* 

It was also, held in this case that any other conclusion 
would destroy the law because it would so interpret it as to 
make it attempt to confer upon the courts "the mere minis- 
terial duty of enforcing an order or requirement of the Com- 
mission." 

The decision of the Supreme Court in the Alabama 
Midland case goes somewhat further, at least in terms, and, 
as shown by the following extract, reaches a similar conclu- 
sion : — 

"The first contention we encounter, upon this branch of 
the case, is that the circuit court had no jurisdiction to re- 
view the judgment of the Commission upon the question of 
fact; that the court is only authorized to inquire whether 
or not the Commission has misconstrued the statute and 
thereby exceeded its power; that there is no general juris- 
diction to take evidence upon the merits of the original con- 
troversy; and, especially, that questions under the Third 
section are questions of fact and not of power, and hence 
unreviewable. 

♦Supra, 614. 
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**We think this contention is sufficiently answered by 
simply referring to those portions of the Act which provide 
that, when the court is invoked by the Commission to en- 
force its lawful orders or requirements, the court shall pro- 
ceed, as a court of equity, to hear and determine the matter 
and in such manner as to do justice in the premises."* 

It does not appear that the foregoing extracts lose any 
of their force on account of the changes in the fifteenth and 
sixteenth sections of the law. If it shall be determined that 
the Commission's functions have been effectually changed 
so that hereafter it will act, in issuing its orders, as an aid 
to the Federal legislature instead of as an adjunct of the 
Federal courts the exercise of the delegated power must 
conform at least as strictly to the terms of the grant as it 
was formerly necessary for the exercise of the quasi- judicial 
power to conform to the law. 

Constitutional Restrictions. 

It is hardly necessary to say that the authority conferred 
upon the Commission is limited, not only by the terms of the 
Congressional grant, but, also, by the constitutional restric- 
tions which would govern Congress itself in fixing rates by 
direct enactment. Probably Congress has power to pre- 
scribe maximum rates for the interstate transportation of 

♦Interstate Commerce Commission v. Alabama Midland Rail- 
way, 168 U. S. 144, 174. 
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passengers and freight but, in so doing, it must not fix the 
maximum so low as to amount to taking property without 
due process of law or for public use without just compen- 
sation* or to afford any preference to the ports of one State 
over those of another. t These limitations upon its power 
as well as those of the statute must, of course, be con- 
sidered by the Commission and by the courts when the latter 
are called upon to review its action. 

What is Confiscation. 

The decisions of the courts do not as yet afford a com- 
plete definition of the limitation upon the power of public re- 
gulation of the charges of interstate common carriers which 
is found in the constitutional provisions against confiscation. 
Until this question has been fully considered by the Supreme 
Court some conflict of opinion is inevitable and no one can 
be certain as to the view that will finally prevail. The 
writer's studies have led, however, to increased confidence 
in the view that the public interest is fully satisfied when 
the carriers' charges are just and reasonable and that, with- 
in the maximum limits; which, in the different ways and to 
the respective extents properly open to each, the legislature 

♦Article V of the Amendments to the Constitution of the United 
States. 

tSection 9 of Article I of the Constitution of the United States. 
It is to be noted that preference, not merely unjust preference, is the 
thing (>roliibited by this clause. 
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or the courts may prescribe, in order to secure justice and 
reasonableness; the carriers have an undiminishable right 
to adjust their rates to suit their own convenience and in- 
terest. In such a view any excess over reasonable com- 
pensation is an injury to the public, which the legislature 
or the courts may correct, but any legislative attempt to re- 
quire service for. less than the maximum of reasonableness 
is confiscatory and will be judicially corrected. In other 
words the carrier has the right to charge the highest rates 
which do not violate the ancient Common Law require- 
ments of justice and reasonableness but may charge lower 
rates at its option. If this theory of the law is correct the 
imaginary zone of reasonableness; bounded on one side, 
by the maximum rates which are not unreasonable, as 
against the shipper, and, upon the other, by the minimum 
rates which are not confiscatory ; disappears. It is this zone 
that has been supposed to supply a field for legislative or 
administrative rate-making at unreviewable discretion. If 
it does not exist, then any legislative or administrative in- 
vasion of the field below the maximum, under the guise of 
regulation, is confiscatory. Perhaps of greater importance 
is the inevitable conclusion that if this zone is actually non- 
existent there vanishes with it all basis for the notion that 
the relation of the aggregate revenue of the carrier to the 
cost or value of its property supplies the sole test which de- 
termines whether its property is being confiscated and that 
compulsory changes in particular rates cannot produce that 
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result if the total returns from all business are adequate. 
This aggregate-revenue theory would permit the confisca- 
tion of the results of every economy in management and 
operation and would go far to destroy the incentive to 
progress in railway methods which has given American rail- 
ways and their management the high standing now conceded 
to them. 

Sanctity of Statutory Rights. 

However important these constitutional questions may 
be in connection with the judicial scrutiny of the acts of the 
Commission it is to be observed that there is no validity in 
the contention, advanced during the debates in the Senate, 
which is, in effect, that there is some special sanctity in the 
rights actually enumerated in the Constitution which makes 
it more essential that they shall be safeguarded in a statute 
than the rights accruing under the statute itself. "The Con- 
stitution of the United States and the laws of the United 
States which shall be made in pursuance thereof ; . . . " 
are laws of the land and except as regards the methods of 
modification or repeal the former has no higher sanctity 
than the latter. Congress cannot grant a power over pro- 
perty to any governmental agency and take from the owners 
of that property the right to have the terms of the grant 
interpreted and construed like those of other Acts of Con- 
gress or deprive those affected by the acts of such agency 
of the right to have them kept within lawful limits by judicial 
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process. If Congress, having required as it has required, 
that the charges for interstate service of railways and other 
carriers shall be "just and reasonable," and, having author- 
ized as it has authorized, the Commission to prescribe 
reasonable and just maximum charges, had failed, as happily 
it has not failed, to provide for a judicial investigation of 
the question, "eminently a question for judicial review,"* 
whether the charges at any time prescribed by the Commis- 
sion were in fact, just and reasonable, it would have done 
precisely what the legislature of Minnesota did when it 
passed the Act of March 7, 1887, part of which was declared 
unconstitutional by the Supreme Court of the United States 
in the case just briefly quoted. Judge Blatchford, speaking 
in that case for the majority of the court, said, in part: — 

"The construction put upon the statute by the Supreme 
Court of Minnesota must be accepted by this court, for the 
purposes of the present case, as conclusive and not to be 
re-examined here as to its propriety* or accuracy. The 
supreme court authoritatively declares that it is the expressed 
intention of the legislature of Minnesota, by the statute, 
that the rates recommended and published by the com- 
mission, if it proceeds in the manner pointed out by the Act, 
are not simply advisory, nor merely prima facie equal and 
reasonable charges; that the law neither contemplates ribr 
allows any issue to be made or inquiry to be had as to theh* 
equality or reasonableness in fact; that, under the Statute, 

♦Chicago, Milwaukee and St. Paul Railway v. State of Minne- 
sota, 134 U. S. 418. 
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the rates published by the Commission are the only ones 
that are lawful, and therefore in contemplation of 
law are the only ones that are equal and reasonable; 
and that, in proceeding for a mandamus under the 
statute, there is no fact to traverse except the 
violation of law in not complying with the recom- 
mendations of the Commission. In other words, al- 
though the railroad company is forbidden to establish rates 
that are not equal and reasonable, there is no power in the 
courts to stay the hands of the Commission, if it chooses 
to establish rates that are unequal and reasonable. 

''This being the construction of the Statute by which 
we are bound in considering the present case, we are of 
opinion that, so construed, it conflicts with the Constitu- 
tion of the United States in the particulars complained of 
by the railroad company. It deprives the company of its 
right to a judicial investigation, by due process of law, 
under the forms and with the machinery provided by the 
wisdom of successive ages for the investigation judicially 
of the truth of a matter in controversy By the sec- 
ond section of the Statute in question it is provided that all 
charges made by a common carrier for the transportation 
of passengers or property shall be equal and reasonable. 
Under this provision, the carrier has a right to make equal 
and reasonable charges for such transportation. In the pre- 
sent case, the return alleged that the rate of charge fixed 
by the Commission was not equal or reasonable, and the 
supreme court held that the Statute deprived the company 
of the right to show that judicially. The question of the 
reasonableness of a rate of charge for transportation by a 
railroad company, involving as it does the element of 
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reasonableness both as regards the company and as regards 
the public, is eminently a question for judicial investigation, 
requiring due process of law for its determination. If the 
company is deprived of the power of charging reasonable 
rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machin- 
ery, it is deprived of the lawful use of its property, and thus, 
in substance and effect, of the property itself, without due 
process of law, and in violation of the Constitution of the 
United States; " 

This long quotation shows how exactly the situation in 
Minnesota, created by the attempt to enforce the law de- 
clared void by the Supreme Court,- parallels the situation 
which would now exist in the nation if the new Interstate 
Commerce law did not adequately provide for a judicial 
inquiry as to whether the maximum rates, or the regula- 
tion or practice or other things to be done or not to be done 
prescribed by an order of the Commission are, both in fact 
and in law, reasonable and just and otherwise in full con- 
formity with the terms of the statute. Fortunately the 
destructive interpretation suggested can not be sustained. 

Suspension of Orders Pending Review. 

It may be taken for granted, then, that in any proceed- 
ing based upon an order of the Commission, the legality 
of that order may be tested in the light of every fact and 
consideration bearing upon it which any party to the case 
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can produce. It follows that the sole incentive to recourse, 
on the part of any carrier, corporation, community, or in- 
dividual, affected by such an order, to the process by which 
he or it becomes a complainant is that by so doing it will be 
possible, upon a proper showing, to secure the suspension, 
during the period of judicial review, of the order complained 
against and thus (for the carrier and its agents) to avoid 
the peril of accumulating penalties for disobedience. 

No Findings of Fact as Prima Facie Evidence. 

In proceedings to test the legality of an order of the 
Commission the courts will no longer be aided by "the 
findings of fact upon which the conclusions of the Commis- 
sion are based" unless the order is one in which damages 
are awarded. Consequently there will no longer be any 
prima facie case in favor of the order which must be over- 
come before it can be set aside. This change, in the minds 
of those responsible for it, undoubtedly constitutes one of 
the necessary steps in the attempted transformation of the 
essential character of the Commission's functions, which 
have been at least quasi- judicial and it has been intended 
should become legislative. Whether the experiment will 
expedite or impede the enforcemient of a proper order is a 
question on which some light may be thrown by the fol- 
lowing extract from a decision under the old law : — 

**And the importance of the Commission's action, tak- 
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ing substantially the form of a judicial proceeding, is s^)- 
parent when it is recognized that the Commission is com- 
posed of men of ability and experience, selected for this 
position with reference to their particular qualifications 
therefor, and whose entire time is devoted to questions 
arising under this act. This gives to the Commission's 
finding and opinion great weight, and entitles it to great 
consideration, both by the parties affected and by the courts, 
when called upon to enforce obedience to its mandates. 
For the Commission's investigation and opinion to have this 
intended value, however, it should, in fact, conform to the 
purpose of Congress in requiring such proceedings. It is 
not sufficient, therefore, in a report of its findings of fact 
and conclusions, to do so in such general way as not to 
disclose its view upon particular phases of the evidence, 
or Its conclusion of law upon facts found with reference to 
the particular issue in this case. Stated in another form, 
it is not sufficient for the report to be made up of mere 
conclusions. Its opinion or report should show what the 
issues in the case are, and what facts it finds in regard to 
such issues. The report should make suitable reference to 
the evidence adduced in regard to any particular question, 
where there is a conflict in the proof, showing how the 
Commission settles the disputed fact; or, if the evidence 
in regard to any issue is undisputed, state that fact. In 
other words, the report should give the parties to be affected, 
as well as the court, in any judicial proceedings afterwards 
instituted, definite and distinct information as to what was 
found as facts, and the Commission's opinion thereon, 
such as would be necessary to make a judicial opinion 
sufficient and satisfactory for the purpose of ordinary liti- 



VALUE OF THE COMMISSION S VIEWfe 47 

gatiori It was not intended to cast upon the courts 

the labor of an original and independent examination, as in 
a case instituted here in the first instance. If so, action 
by the Commission would be idle. The report should on 
all issues make a distinct showing, so that on its face it 
would be prima facie good as required under the act."* 

The statutory requirement upon which the foregoing 
was based has been repealed, the reasons given in the ex- 
tract are permanent. Apparently the courts will no longer 
«njoy the aid of the Commission in avoiding "the labor of 
an original and independent" investigation. In spite of 
their augmented definiteness and their new legal status, the 
orders of the Commission, separated from the conclusions 
as to the weight of testimony and the facts and their rela- 
tion, on which they are based, cannot relieve the court from 
this arduous necessity. In whatever degree this change 
shortens the regulative process in the Commission, the place 
in which the rules of evidence are not strictly applied, it 
will lengthen it in the courts, the place in which procedure 
is necessarily controlled by those rules. 

Value of the Commission's Views. 

Notwithstanding this absence of the prima facie case 
in their favor it is probable that the conclusions of the 

♦Interstate Commerce Commission v. Louisville and Nashville 
Tiailroad, 72 Fed. Rep., 409, 414-415. 
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Commission will hereafter, as in the past, be given especial 
weight by the Federal courts upon the ground that it is an 
expert body particularly qualified to decide the transporta- 
tion problems with which it deals. The force, in applica- 
tion, of this theory of law will no doubt be somewhat weak- 
ened by the subtraction from the record of the presumably 
carefully formulated findings of fact leading to the chal- 
lenged order but it will not wholly fail. If Congress has 
the power to give statutorj^ force to such an order the courts 
before which it comes must find it plainly illegal before 
setting it aside. Subject to the modification that such an 
order is limited not only by the Constitution, which controls 
the will of the Congress, but also by the will of the Con- 
gress as expressed in the grant of power to the Commis- 
sion, there must be a presumption in favor of the order 
somewhat similar to that in favor of an Act of Congress. 
It is not meant by this that in setting aside an order of the 
Commission the courts will be treading upon such delicate 
ground as that on which they stand when they solemnly 
exercise the high prerogative of declaring void the act of 
a co-ordinate branch of the Government. Such a construc- 
tion would be absurd. But they will undoubtedly recog- 
nize, in the voice of the Commission, the voice of a con- 
stituted authority whose carefully expressed direction can- 
not be unlawful unless its law-created powers are afbitarily 
misused or plainly exceeded. Unless the Commission re- 
news its former eflforts to set up false standards of obli- 
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gation, and again attenipts by its own will to make binding 
upon the carriers requirements that are not to be found 
in the law, or seriously fails to interpret properly the facts 
in particular cases, or gives to some of such facts dispro- 
portionate and unwarranted weight, its conclusions are not 
likely to be set aside. If it does none of these things no 
one will need to ask relief from any of its orders. 

Orders For Payment of Money. 

Nothing so far presented relates to orders in which the 
payment of money is required. Such orders may be made 
but in such a case, if the award is for $20.00 or more, the 
carrier is entitled, under the Seventh amendment to the 
Constitution, to a trial by jury. Such a trial is provided 
for and in such a case the Commission is required to pre- 
pare written findings of facts which are made prima facie 
evidence in the courts. A peculiar provision relieves the 
shipper from costs, unless on appeal, although costs are to 
be taxed as usual against the carrier. So far the authority 
of the Commission to award damages has not proved of 
relatively great importance and extended discussion of this 
portion of the law seems unnecessary at this time. 

III. CONSTITUTIONALITY. 

The power of the Congress to enact the new Interstate 
Commerce law, if such power exists, is conferred by Sec- 
4 
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tion 8 of Article I of the Federal constitution, which reads, 
in part: 

The Congress shall have power 

To regulate Commerce with foreign nations, and among 
the several states and with the Indian tribes. 

Although railways were unknown at the time of the 
adoption of the Constitution and the clause just quoted was 
inserted to protect interstate commerce against harassing 
impediments which it was feared might be erected by State 
legislatures it is now settled that it applies to railways, 
steamships and telegraphs, as agencies of interstate com- 
merce, and sanctions Congressional control of the charges 
for interstate services. Of this clause, and that concerning 
the establishment of post offices and post-roads, the Supreme 
Court has well said : 

"The powers thus granted are not confined to the in- 
strumentalities of commerce, or the postal service, known 
or in use when the Constitution was adopted, but they keep 
pace with the progress of the country, and adapt themselves 
to the new developments of time and circumstances. They 
extend from the horse with its rider to the stage-coach, 
from the sailing vessel to the steamboat, from the coach and 
and steamboat to the railroad, and from the railroad to the 
telegraph, as these new agencies are successively brought . 
into use to meet the demands of increasing population and 
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wealth. They were intended for the government of the 
business to which they relate at all times and vmder all 
circumstances."* 

No one questions the propriety of this construction of 
the organic law of the Nation or doubts that it is fortunate 
for America that the wisdom of those who formulated the 
Constitution was equal to the task of expressing the funda- 
mental principles of the Government they established in 
temis as one so elastic in application to the rapidly chang- 
ing phenomena of an intensely dynamic civilization and so 
rigid and unalterable in defining the principles themselves. 
Otherwise the instrument they created could not have sur- 
vived the conditions of which they were personally cognizant 
and must have failed to prove adaptable to mutations and 
progress which even their far-seeing vision could not have 
anticipated. 

Limitations Upon Congressional Regulations. 

Entire sovereignty over interstate commerce was not, 
however, granted to Congress. No power conferred by the 
Constitution is without its limitations and so great is this 
power that, if there were no permanent restraints upon its 
exercise, the complete political supremacy of the body in 



♦Pensacola Telegraph Company v. Western Union Telegraph 
Company, 96 U. S. 
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which it is vested could be but a question of time. As vested 
it is subject to all the expressed limitations upon the author- 
ity of Congress which are applicable to ordinary legislation 
and to one, in addition, which it shares with the power to 
raise revenue. 

Accurately to comprehend the meaning the authority 
with regard to interstate commerce conferred upon Congress 
it is necessary to inquire what the situation would have been 
had no such power been granted. Congress would then 
have had no power to legislate as to such commerce but 
each State legislature would have retained the right separ- 
ately to legislate concerning it, as effectively as it could, 
subject to the Federal constitution and to its own State 
constitution. Under such conditions attempts to impede 
interstate commerce, to obtain revenue by taxing the inter- 
course of citizens of other states, and to give extra-terri- 
torial effect to the legislative will would have created cease- 
less friction and confusion, the extent of which is quite be- 
yond the powers of the imagination. To obviate these diffi- 
culties the power of regulation, which otherwise would 
now be shared by forty-five separate sovereignties, was cen- 
tralized. Congress took what the states might have re- 
tained, but could not have exercised effectively, but took it 
subject to the limitations of the Federal constitution, to 
which reference has been made. Thus granted the power 
is a power to regulate, not a power to destroy. Congress 
has power fully to protect every public interest involved in 



LIMITATIONS UPON CONGRESSIONAL REGULATIONS 53 

interstate commerce ; it cannot sacrifice, control or limit any 
private interest that is not in conflict with the public 
interest. So far as it goes the public interest is supreme, 
but when it is satisfied the power to regulate is exhausted. 
The extent of this public interest is clearly defined by the 
Comnion Law. Every citizen is entitled to demand the ser- 
vices which any common carrier offers to render, upon the 
payment of reasonable compensation and upon equal terms 
with his neighbors. He is not entitled to demand that the 
common carrier perform any services other than those 
which it offers, certainly not that such a carrier shall not 
be a private carrier for its own benefit as well as a common 
carrier for the benefit both of itself and the public. The 
common carrier, on the other hand, when performing its 
duty toward the public has a right to obtain any rate for 
its services which is not unjust or unreasonable to the 
shipper. Derived from this is the right of the interstate 
railway to charge, if it chooses to do so, for any service 
which it offers to perform and any citizen can demand to 
receive at its hands upon terms of equality with every other 
citizen, the highest rate that is not so high as to be unreason- 
able. The reciprocal right of the public may be protected 
by the courts, by fixing in separate proceedings the maxi- 
mum reasonable rates between particular points and upon 
particular articles, for the future if necessary; or by Con- 
gress, which may establish a general schedule of maxima 
for all traffic or for such portion of the aggregate traffic 
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as may seem necessary or expedient. Within the maxima 
thus established, and subject to the rule against unjust dis- 
crimination, the railways must, however, be left free to 
charge what they please. The margin ordinarily left, in 
other trades, to business judgment is, within these maxima, 
left to the business judgment of the carrier. Withm them 
the railway corporation is as free as the baker or candle- 
stick-maker to choose between a large business with a small 
percentage of profit in each transaction or smaller business 
with larger returns per unit. In addition to this power over 
rates the commerce clause transfers to the Congress author- 
ity to control certain incidents of the service that without it 
would be left to the separate police powers of the several 
states. Here the limit seems to be the necessity, or at least 
the practicability, of establishing a uniform general rule to 
govern throughout the United States.* 

The constitutional limitations which seem to demand 
consideration in connection with the Hepbum-Dolliver act 
are : 

"All legislative powers herein granted shall be vested 
in a Congress of the United States, which shall consist of a 



♦The limits of this paper obviously preclude more than an 
outline of these conclusions which, it is admitted, present a view 
that is not as yet precisely to be found, in its entirety, in the de- 
cisions. It would be equally impracticable and unprofitable, in 
such an outline, to cite the numerous authorities which contribute 
to the belief that the view thus suggested must ultimately prevail. 
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Senate and House of Representatives." — Article I, Section I. 

"No preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of 
another." — ^Article I, Section 9. 

"No person shall be deprived of life, liberty, or 

property^ without due process of law; nor shall private 
property be taken for public use, without just compensation." 
— ^Article V, of the Amendments. 

"In suits at Common Law, where the value in contro- 
versy shall exceed twenty dollars, the right of the trial by 

jury shall be preserved " — Article VII of the 

Amendments. 

"Excessive bail shall not be required, nor excessive fines 
imposed " — Article VIII. of the Amendments. 



Preferences Among Ports. 

The provision concerning preferences among ports, 
cited above, is not likely to be raised as an objection to any 
authority conferred upon the Interstate Commerce Com- 
mission, but rather as to the manner in which that authority 
is exercised. It is not evident that any of the provisions 
of the law creates any preference among ports but it is 
clear that an order of the Commission might be so framed 
as to violate 'this prohibition. The objection would there- 
fore be to the validity of the particular order, not to that 
of the statute. 
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Rights of Liberty and Property. 

Similarly, objections based upon the rights of liberty 
and property secured by the Fifth Amendment are, speaking 
generally, plainly applicable to unlawful attempts to exer- 
cise certain of the powers conferred rather than to the 
assertion of the right to confer those powers. Yet it would 
.seem that the individual right of freedom of contract of 
the shipper as well as of the carrier is impaired by the pro- 
vision which prohibits contractual limitatons of liability for 
loss or damage to the goods carried, that the carriers' liberty 
is invaded by the denial of the right to keep records or 
memoranda not expressly approved by the Commission, 
and that the private property* of the carrier is improperly 
taken for a public use other than that to which it has been 
voluntarily devoted by requiring the formation of through 
routes and compelling the transportation of all commodities 
offered from and to all points. It is apparently taken with- 
out due process of law when the carrier is forbidden to 



. *The author fully realizes the danger which he runs in using 
the term "private property" in connection with any public ser- 
vice enterprise. He will be loosely accused of asserting that the 
railway business is a private business; an entirely different thing. 
Of course, every lawyer knows, and every economist ought to 
know, that such property is private property although it has be- 
come charged with a public interest by its devotion to a public use. 
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transport its own property unless this restriction is necessary 
to secure equal treatment of the general public. 

Right of Trial by Jury. . 

The right of trial by jury in civil suits at Common Law 
involving more than twenty dollars, secured to the people of 
the United States by Article VII of the Amendments, was 
in the minds of those who framed the new law when they 
gave a very different status to those orders of the Commis- 
sion which require the payment of money from that of its 
other orders. No attempt to render the former self-enforc- 
ing was made and recourse to the courts will be the only 
means of compelling compliance with them if obedience is 
not voluntary. The only effect, in such cases, of the Com- 
mission's labor is to make up a prima facie case and to re- 
lieve the complainants from certain of the costs incident to 
the litigation. Whether the inestimable privilege of trial 
by jury is fully preserved when the case against the de- 
fendant is based upon the award of a Federal board of 
experts of high reputation and authority is an inquiry that 
will probably hereafter require the consideration of the 
highest courts. The advantage which such an award may 
afford one of the parties is obviously balanced by the dis- 
advantage of the other and may be found to destroy the 
opportunity for a fair and impartial trial of the issue of 
fact that the framers of the Constitution sought to preserve. 
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Are The Penalties Excessive. 

Article VIII of the Amendments to the Constitution, 
the article which prohibits requiring excessive bail, imposing 
excessive fines or inflicting cruel and unusual punishments, 
is an exact transcript of a clause in the English Bill of 
Rights, formulated at the Revolution of 1688, but the spirit 
of this restriction of the possible aggressions of government 
is as old as Magna Charta. Its inclusion in the American 
bill or rights indicates some consciousness of the possibility 
that even a government by the majority might become in- 
tolerant and tyrannical. The civil forfeitures, or penalties, 
for the purposes of the present discussion equivalent to 
fines, by which the new law punishes disobedience to the 
orders of the Commission amount to $5,000 for each distinct 
violation and each day of continued violation constitutes 
a separate offense. In single cases the Interstate Commerce 
Commission has frequently issued orders affecting thous- 
ands of rates. In the Maximum Rate case* the order 
named the rates on six classes of freight from two great cities 
to sixteen Southern cities and directed the proportionate ad- 
justment of all interrelated rates. Thus at the very least 
the daily penalty, in a case of such magnitude would accrue 
for ninety-six separate violations of the order. On this 
basis the aggregate penalty would amount to $480,000 for 

♦Freight Bureau of the Cincinnati Chamber of Commerce v. 
Cincinnati, New Orleans & Texas Pacific Railway, 4 Inter Com. 
Rep. 592. 
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each day the disobedience continued and if it lasted for one 
year the total would amount to $175,200,000. This would 
amount to approximately one dollar out of every twelve 
dollars of the present yearly aggregate gross receipts of 
all the railways of the United States, would about equal 
two-thirds of the interest annually paid to the owners of 
railway bonds and would exceed the yearly dividends paid 
to the shareholders. During the year 1904, the Cincinnati 
New Orleans & Texas Pacific, the defendant named in the 
title of the case just cited, received for all the services which 
it performed the gross sum of $6,819,873* or nearly 
enough to have paid the penalty for fifteen days' violation 
of the order in question. The total capitalization of the 
company named is $6,243,508.1 Beyond this, the penalty 
provided may easily be wholly out of proportion to the de- 
gree of the offense, even in the case of a single rate. Such 
would certainly be the case if a fine of $5,000 per diem 
were imposed for violating such an order as that rendered 
by the Commission in Evans v. Oregon Railway and Navi- 
gation Company t in which the entire yearly traffic subject 
to the order amounted, as shown by the decision, to 15,000 
tons and the reduction ordered to $1.30 per ton or, on the 
year's business, to $19,500. 

♦Report of the Statistician to the Interstate Commerce Com- 
mission for the year 1904, p. 383. 

tSupra, p. 325. ti I. C. C. Rep. 641. 
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Is There an Attempt to Delegate Legislative Power? 

The constitutional question that has been most ener- 
getically discussed in connection with the new law is 
whether the authority conferred upon the Commission 
amounts to a delegation of legislative power. As has been 
seen all Federal legislative power is vested in the Congress ; 
there is no modicum of that power left over which may be 
elsewhere exercised, and Congress cannot divest itself of 
any fraction of this power by conferring it upon some other 
branch of the Government or upon some deputy-Congress 
of its own creation. The following repeatedly quoted ex- 
tract from Judge Cooky's authoritative work on Constitu- 
tional Limitations* states the general rule in unimpeachable 
terms : 

"One of the settled maxims in constitutional law is, that 
the power conferred upon the legislature to make laws 
cannot be delegated by that department to any other body 
or authority. Where the sovereign power of the State has 
located the authority, there it must remain ; and by the con- 
stitutional agency alone the laws must be made until the 
Constitution itself is changed. The power to whose judg- 
ment, wisdom and patriotism this high prerogative has 
been intrusted cannot relieve itself of the responsibility 
by choosing other agencies upon which the power shall be 

*7th Ed. p. 163. 
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devolved, nor can it substitute the judgment, wisdom and 
patriotism of any other body for those alone to which the 
people have seen fit to confide this sovereign trust." 

The foregoing is strictly accurate if understood, as it 
was intended, as limited to legislative discretion. It is not 
incumbent upon any legislature, however, to exhaust its time 
and strength in the determination of matters of fact, inci- 
dental to the execution of its will, when those facts can 
be ascertained by the executive department or by some sub- 
ordinate agency, without the exercise of discretion as to 
what the law shall be. The distinction has been excellently 
expressed by Judge Ranney, of the Supreme Court of Ohio, 
in an extract which was quoted with approval .in the pre- 
vailing opinion of the Supreme Court of the United States 
in the case of Field v. Clark.* This extract follows : 



"The true distinction is between the delegation of power 
to make the law, which necessarily involves a discretion as 
to what it shall be, and conferring authority or discretion 
as to its execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter no valid 
objection can be made.t" 



*i43 U. S. 649. 

tCincinnati, W. &. Z. R. Co. v. Clinton County Commissioners. 
T Ohio St. 88. 
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Field v. Clark. 

The case of Field v. Clark involved the constitutionality 
of a statute which made it the duty of the President to sus- 
pend by proclamation the right freely to import sugar and 
certain other commodities named in the law from countries 
whose governments impose duties which "he may deem to 
be reciprocally unequal and unreasonable." The majority 
of the court held the statute valid and that it "does not, 
in any real sense, invest the President with the power of 
legislation." The following extract from this decision is 
to the point: 

. ** Nothing involving the expediency or the just operation 

of such legislation was left to the President He had 

no discretion in the premises except in respect to the dura- 
tion of the suspension so ordered. But that related only 
to the enforcement of the policy established by Congress. 
As the suspension was absolutely required when the Pre- 
sident ascertained the existence of a particular fact, it can- 
not be said that in ascertaining that fact and in issuing his 
proclamation, in obedience to the legislative will, he exer- 
cised the function of making laws. Legislative power was 
exercised when Congress declared that the suspension should 
take effect upon a named contingency. What the President 
was required to do was simply in execution of the Act of 
Congress. It was not the making of law. He was the 
mere agent of the law-making department to ascertain and 
declare the event upon which its expressed will was to 
take effect. It was a part of the law itself as it left the 
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hands of Congress that the provisions, full and complete 
in themselves, permitting the free introduction of sugars, 
molasses, coffee, tea, and hides, from particular countries, 
should be suspended, in a given contingency, and that in 
case of such suspension certain duties should be imposed." 

Michigan Tax Case. 



More recently, in the case of Michigan Central Rail- 
road V. Powers,* the Supreme Court discussed, in some 
detail, the question whether the legislature of Michigan had 
delegated any part of its authority to control the rate of 
taxation to the State Board of Assessors. The grant of 
power challenged in this case was held not to amount to 
a delegation of legislative discretion because it gave no 
authority to the local assessors '*to apply their judgment 
to the question" which was actually to be determined by 
^'a simple mathematical calculation." The following is an 
extract from the decision: 

'Tt may be laid down as a general proposition that where 
a legislature enacts a specific rule for fixing a rate of tax- 
ation, by which rule the rate is mathematically deduced 
from facts and events occurring within the year and created 
without reference to the matter of that rate, there is no 
abdication of the legislative function, but, on the contrary, 
a direct legislative determination of the rate." 



*Decided on April 2, 1906. 
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Application of Principles to the New Law. 

Clearly the implication contained in the foregoing that 
if the rate is not ''mathematically" deducible from facts 
easily cognizable there would be an ''abdication of the" legis- 
lative function" is correct and is at least as applicable to a 
railway rate as it is to a rate of taxation. The power of the 
Congress to invoke the aid of an administrative tribunal be- 
ing thus limited, the question whether it has been exceeded 
in the new law is obviously one of the utmost importance. 
What, in this regard, is to be said, then, of the attempt to 
confer power to repeal or suspend a part of the statute? 
This relates to the requirements of Section 6 in regard to 
notice of changes in rates and the publication of tariffs and 
is expressed as follows : 

"Provided, that the Commission may, in its discretion 
and for good cause shown, allow changes upon less than the 
notice herein specified, or modify the requirements of this 
section in respect to publishing, posting, and filing of tariffs, 
either in particular instances or by a general order applicable 
to special or peculiar circumstances or conditions." 

No words in the law in any way define the terms "good 
cause" or "special or peculiar circumstances or conditions"" 
and it is clear, therefore, that these general terms in no sub- 
stantial way modify or restrain the exercise of the "dis- 
cretion" conferred. Apparently this is nothing less , than 
legislative discretion. If this clause is invalid an interest- 
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ing consequence is the certain failure of the requirement 
of notice of changes, and the possible failure of all the pro- 
visions relating to filing, posting and publishing schedules 
of rates. It is perfectly clear that Congress did not believe 
that it would be practicable or desirable to require full thirty 
days' notice of all changes, that there was no intention to 
establish such a requirement and that it is impossible to as- 
sume or to believe that, if it had not regarded the quoted 
proviso as effective. Congress would have adopted the bal- 
ance of the requirement. It seems, also, that the purposes 
of the suspension and modification clause are so inextricably 
intertwined with those of the various provisions concerning 
the publication and filing of tariffs of rates that the failure 
of this clause necessarily involves the failure of all these 
provisions. 

Equally doubtful are the clauses concerning a uniform 
system of records which follow: 

'The Commission may, in its discretion, prescribe the 
forms of any and all accounts, records, and memoranda to 
be kept by carriers subject to the provisions of this Act, 
including the accounts, records and memoranda of the move- 
ment of traffic as well as the receipts and expenditures of 
moneys 

"In case of failure or refusal on the part of any such 
carrier, receiver, or trustee to keep such accounts, records 
and memoranda on the books and in the manner prescribed 

by the Commission such carrier, receiver or trustee 

shall forfeit to the United States the sum of five hundred 
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dollars for each oflFense and for each and every day of the 

continuance of such offense 

"Any person who shall keep any other accounts, 

records or memoranda than those prescribed or approved 
by the Commission, shall be deemed guilty of a misdemean- 
or and shall be subject, upon conviction in any court of the 
United States of competent jurisdiction, to a fine of not 
less than one thousand dollars nor more than five thousand 
dollars, or imprisonment for a term of not less than one 
year nor more than three years, or both." 

Thus "in its discretion," uncontrolled by even the most 
general statutory limitations, the Commission, if these are 
valid provisions, may make laws governing the detailed 
management of the business of the carriers subject to its 
control, laws penal in character, laws opening penitentiary 
doors for those who dare to disobey them. It is exceed- 
ingly doubtful whether Congress itself possesses the power 
so to restrict the liberty of the carriers; certainly it is not 
conceivable that such power can be delegated to appointive 
officers. 

The more frequently discussed question whether the 
power to prescribe maximum rates and regulations and prac- 
tices affecting rates, conferred by Section fifteen can be 
given to the Commission is more difficult. At least this 
is the case if the statement is confined to maximum rates. 
The law declares the Common Law standard that all rates 
shall be "just and reasonable" and if that standard can be 
applied by a body which is not entrusted with the exercise 
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of independent discretion this portion of the new law prob- 
ably can be sustained. The courts will be obliged to fcon- 
strue it so as to bring it, if possible, within the limits of 
the power of Congress and to do so will necessarily coniSne 
the Commission to such exercise of its new powers, if they 
can be so exercised, as to save the statute from unconsti- 
tutionality. As a delegation of at least quasi-legislative 
authority they would, of course, be obliged, in any event, 
to construe it strictly. The constitutionalit;^ of the rate- 
making power conferred by Section 15 depends, therefore, 
upon whether the maximum rates contemplated by the new 
law can be certainly derived, by some mathematical or me- 
chanical process, from readily ascertainable and substanti- 
ally unequivocal facts. 

Commissioner Prouty Regards the New Powers as 
Legislative. 

Honorable Charles A. Prouty ; whose active advocacy 
of making the body to which he belongs a deputy-Congress, 
for rate-making purposes, began many years before the 
President announced himself in favor of increasing the 
Commission's power and has continued as long, and ex- 
ceeded in vigor, that of the Democratic party, which w- 
dorsed it in each of the three platforms on which it has 
fought unsuccessfully to regain the national supremacy en- 
joyed prior to taking up this issue ; is an authority as to the 
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considerations and methods which must be applied to rate- 
making by the Commission. 

Writing for the American Review of Reviews for May, 
1906, Mr. Prouty said, in part: — 

"Now the fixing of a railway rate is in its nature legis- 
lative rather than judicial. There is no standard by which 
it can be determined. It might be thought that the price 
charged for a transportation service ought to be governed 
by the cost of ^-endering that service ; but it is agreed on all 
hands that, assuming the possibility of ascertaining the cost, 
still our interstate rates could not be made on that basis. 
A comparison with other rates is of but little value, since 
conditions are seldom the same in two cases. The element 
of competition plays an important part, and one of the most 
difficult questions to decide is how far a carrier may pro- 
perly discriminate in view of competitive conditions. As- 
suming that the amount of money which a railroad ought 
to earn is fixed, from what source shall it derive that 
amount? How much shall come from the passenger busi- 
ness? How much from its freight? What rate shall be 
applied to a particular species of freight as compared with 
other commodities? In determining the justice or reason- 
ableness of a particular rate all these factors, and many 
others, may present themselves for consideration. They 
are proportionately taken into account by the traffic official 
who fixes the rate in the first instance, and they must 
be considered by the administrative body which revises that 
rate. It is finally a question of judgment what, taking 
everything into account, ought fairly to be done." 
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In the same article Mr. Prouty declared : — 

"There must be some authority which can revise the 

action of the traffic official; It exercises precisely 

the same administrative function in correcting as does the 
traffic official in establishing j .." 

Later,* in defining the function referred to in the fore- 
going, Mr. Prouty said : — 

*'The making of a railway rate rests in the judgment 
of the traffic official. Within very wide limits that official 
could not demonstrate by any legal standard and legal evi- 
dence that his rate was right; neither could the shipper 
demonstate by the same methods that it was wrong." 

How far the process described by Mr. Prouty departs 
from the mathematical or mechanical processes indicated in 
the authoritative definitions of the right to delegate legisla- 
tive power laid down in Field v. Clark and Michigan Central 
V. Powers must be apparent to every reader. Is it possible 
that Mr. Prouty is so far wrong in his estimate of the new 
powers conferred upon the body to which he belongs that 
they may be exercised within constitutional limits? It is 
difficult to answer this question in the affirmative, but it is 
to be remembered that, with regard to the old law, the courts 
set aside a construction which would have authorized the 
exercise of judicial powers by the Commission and would 

♦American Monthly Review of Reviews, July, 1906, p. 65. 
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thus have rendered the act unconstitutional because of the 
failure to provide the necessary attributes of a Federal 
court.* On the other hand the new law, in terms not sus- 
ceptible of more than one construction, commands obedi- 
ence to the unrevoked and unsuspended orders of the Com- 
mission and severely penalizes disobedience. If the Com- 
mission prescribes a maximum rate between two points 
on any commodity, even one which moves in the smallest 
conceivable volume, and the carrier wilfully charges so 
much as a single cent in excess of that minimum the carrier 
so doing forfeits, according to the terms of the statute, pre- 
cisely five thousand dollars to the United States. Every 
distinct violation of an order constitutes a separate offense 
and every day of a continued violation is a separate offense. 
The penalties, as has hereinbefore been shown, may amount 
to an enormous aggregate. The possibility that Congress 
can confer upon a subordinate tribunal authority to enact 
what thus amount to penal laws seems, upon a study of the 
authorities, exceedingly remote, t 

If The Delegation is Invalid. 

The validity of so much of the new statute as seeks to 

♦Kentucky and Indiana Bridge Company v. Louisville & Nash- 
ville, 37 Fed. Rep. 567. 

tA somewhat similar effort to delegate legislative dtsfcretiott 
was declared unconstitutional in United States v. Blasingame, 116 
Fed. Rep. 654. 
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confer legislative authority* upon the Commission being so 
doubtful, it may become important to inquire whether, if the 
ultimate decision should be adverse to the Act, the failure 
of this portion would carry with it the whole of sections 
15 and 16. An alternative possibly open might leave in ef- 
fect all portions of these sections except those intended to 
make the orders self-executory. In that case the Com- 
mission would continue to be, as formerly, a useful adjunct 
of the courts. Even should the whole of these sections fail 
the admirable provisions of the Elkins law would afford sub- 
stantial relief for all just complaints precisely as they would 
have done at any time in the last three years if they had 
been properly invoked. 

H. T. NEWCOMB. 

Washington, D. C, 

Washington Loan and Trust Company Building, 

July, 1906. 



